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efficient, hassle-free, and inexpensive services than those
provided by traditional banks.
These new companies offer various services, including account
openings, transactions with electronic money, and simplified and
cheaper payment processing. An
even higher level of pro-customer convenience was achieved by
introducing all-in-one account
services (so-called account information services) and payment initiation services. Provision of such services gives service providers
the right to access the payment platforms and account systems of
the traditional payment service providers.
In the wake of these breakthroughs in the payment services market, the European Union has recently adopted a new framework
document – the Revised Directive on Payment Services (PSD2) –
to formally acknowledge and regulate payment services. This major step, which has been in the works for year, should bring more
clarity and structure to the fierce but healthy competition between
modern and more traditional payment service providers.
The preamble of the PSD2 establishes “a software bridge between
the website of the merchant and the online banking platform of
the payer’s account servicing payment service provider in order to
initiate internet payments on the basis of a credit transfer.” What
this means in practice is that the payment initiation service provider (PISP) becomes an additional party in the traditional online
payment model, aiding the customer in communicating with the
payment service provider servicing the customer’s account. Thus,
the customer initiates the transaction via the PISP, which in turn
passes the instruction to the payment service provider. This is very
convenient for e-commerce as it allows for immediate payment for
online goods.
According to the PSD2, account information services provide the
payment service user with information on one or more payment
accounts held with one or more other payment service providers
via online interfaces. This allows the customer to obtain information about the accounts held at various payment service providers
in one easily accessible and convenient dashboard-type interface.
The combined impact of account information and payment initiation services will profoundly transform the current payments
ecosystem and lead to more efficient, convenient, flexible, and personalized online day-to-day payments.
The PSD2 establishes a two-year implementation term, during
which the member states will have to enact local regulations and
transpose the provisions of the PSD2. During this transitional period member states, existing market players, and local regulators will
need to keep an open mind and refrain from applying the traditional view to these new types of services, as the PSD2 explicitly obliges the member states to ensure that current market players do not
neglect or obstruct the activities of this new wave of competitors.
Because the PSD2 implementation is in its pre-alpha stage, there
are not yet any specific technical guidelines or local regulations detailing how interactions between the new and old market players
are to take place, so eager new market entrants (many of whom
started providing these services before the PSD2 came into force)
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may find it challenging to provide account information and payment initiation services in the form the PSD2 requires. This should,
however, not restrict modern payments market entrants from providing these new types of services to the extent allowed by current
local regulation. The PSD2 itself clearly lays down an instruction
greenlighting and legitimizing modern payment solutions, which is
great news. This will undoubtedly speed up the gradual integration
of these new services into the payments markets, which will in turn
bring much-needed competition and innovations into the payment
services market. This will be especially true for Lithuania, where for
years banks have enjoyed a dominant position with regard to any
and all services related to payments.
Gediminas Dominas, Partner, and Sarunas Basijokas, Associate,
Dominas & Partners

Latvia
Legal Framework for Transfer of Undertakings of a
Credit Institution in Latvia
In summer 2015 the Latvian
Law on Recovery and Resolution of Credit Institutions and
Investment Firms (the “Law”)
came into effect, putting Latvia into compliance with the
requirements of the European
Union regarding establishment
of a Bank Union in order to
preserve financial stability and
increase supervision of the
banking sector.
The Law determines the instruments which may be used in case of
resolution and governs in detail the procedures for their application, including the sale of the undertakings of a credit institution.
The regulation is based on directive 2014/59/EU. In Latvia this
instrument has been used since February 2010, when the regulation
for transfer of the undertakings of a credit institution (a “Transfer”) was adopted. This regulation was necessitated by the global
economic downturn experienced in 2008, which was severely felt in
Latvia’s financial sector and which ultimately resulted in the State’s
2009 assistance in stabilizing a leading Latvian bank. The Regulation has been used both with respect to the voluntary transfer of
the undertakings of a credit institution and a transfer of the undertakings of a credit institution subject to insolvency proceedings.
A Transfer may be carried out by an operating credit institution, a
credit institution under insolvency or liquidation proceedings, or by
a credit institution where the Financial and Capital Market Commission (FSA) has appointed its authorized person due to, inter
alia, instability or potential insolvency.
In light of the specifics of credit institutions and their role in the
public economy, the law provides for regulation that is different
from the general regulation for transfer of undertakings.
The permission of the FSA is required for a Transfer. In evaluating
a potential Transfer, the FSA assesses the impact of the Transfer
on the development and stability of the financial and capital market
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as well as on the collective interests of depositors. The FSA has not
yet refused a Transfer application.
Appeal of the administrative deed on the permission for a Transfer
issued by the FSA does not suspend the deed’s enforcement. If the
Transfer is carried out according to the decision of the authorized
person appointed by the FSA, the Transfer may not be declared
invalid; thus it is ensured that the Transfer is both as fast as possible
and final, and the stability and reliability of the banking sector in
the financial market will be increased for the acquirer of the undertaking, while related interests will be protected.
The consent of the creditors or other persons involved in the
Transfer is not required, which is an exception from the general
regulation for transfer of undertakings and which significantly facilitates the Transfer, since it would be very complicated and even
impossible to obtain the consent of all persons interested in the
Transfer. In case of the Transfer, disclosure of information to the
acquirer of the undertaking of the credit institution shall not be
considered to be a breach of the confidentiality obligations of the
credit institution.
An essential difference in Transfers is that the joint and several
liability of the transferor and
the acquirer of the undertaking
does not apply. That exception
ensures that separating a part
of the undertaking of the credit
institution and selling it for as
high price as possible can be
done both simply and quickly.
Application of this instrument
is especially important when there are measures taken for recovery
of the operations of a credit institution. The possibilities provided
by the law have already been successfully used in Latvia by division of a credit institution experiencing financial difficulties into
its conditionally good-asset and bad-asset parts, and by sale of the
good-asset part of its undertaking.
The exceptions from the general regulation for transfer of an undertaking applicable to the Transfer have led to some complaints
about the potentially unjustified infringement of the legal interests
of the creditors and shareholders of the credit institution – some
reaching as far as the Constitutional Court, which concluded that
the regulation was proportional and compliant with the Latvian
constitution and was reasonably aimed at ensuring the stability of
the financial sector and the interests of the entire society.
The banking sector in Latvia has historically had a significant role,
and the issue of the Transfer is essential for ensuring stability and
successful operation of the financial market. An assessment of the
already-completed transfers of undertakings of credit institutions
reveals that the regulation of Transfer, which is different from the
general regulation for transfer of undertakings, is an efficient legal
mechanism for ensuring successful and quick Transfers both during times of financial crisis and times of market stability.
Andra Rubene, Partner, and Maris Liguts, Senior Associate,
Tark Grunte Sutkiene
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Russia
Pledge of Bank Accounts in Russia: Issues and Opportunities
A pledge of bank accounts is
now specifically provided for
in Russia. The necessary provisions, together with other
pledge-related changes, were
introduced into the Civil Code
(“CCRF”) with effect from July
2014, as part of the civil law reform in Russia that commenced
in 2013. Now the pledge of
bank accounts can be used in
securitization deals and to secure specific cash flows in finance
transactions.
Previously, the pledge of rights to a bank account was not used in
Russia. Though there was no direct prohibition, market players did
not use such pledges in finance transactions due to uncertainty in
legal interpretation and unclear enforcement mechanisms. Instead,
banks generally used “prior given acceptance” (in Russian: zaranee danniy aktsept) structures, which allowed creditors to withdraw
funds from debtors’ bank accounts. A typical agreement within this
structure is usually called a “direct debiting agreement” (“DDA”)
– which is not entirely correct, because Russian law requires the
debtor to give prior permission/authorization to withdraw funds.
Such agreement is usually tripartite, among the creditor, the debtor,
and the debtor’s account bank. The prior given acceptance structure is not a strong instrument of financial security, as it does not
prevent the debtor from opening new bank accounts, draining an
account by multiple withdrawals, and other unfair and fraudulent
actions (although these risks can be partially mitigated by using additional measures, such as an irrevocable power of attorney issued
by the debtor). The other issue with a debtor’s bank account is that
it is not secured from claims of tax authorities and enforcement
officers. However, as it is an easy and quick way to withdraw funds,
the DDA is still used fairly often in finance transactions.
Now market participants can use the pledge of bank accounts (in
addition to or instead of the DDA) as a form of security. In order
to create such a pledge, the debtor has to open a special account
(a pledge account) with an account bank. As it is unclear whether
the debtor can transform an existing bank account into a pledge
account, creditors currently insist that debtors open new pledge accounts. The debtor is not required to place any funds in the pledged
account (Art. 358.9 CCRF). The pledge is created after notification
to the account bank, including a copy of the pledge agreement,
although neither the consent nor the approval of the account bank
is needed. The law does not contain any requirements for the form
of the copy provided to the account bank, and the current practice
is to use a notarized copy.
If the account bank is also the pledgee, the pledge is created upon
execution of the pledge agreement (Art. 358.11 CCRF). However,
it is unclear whether the pledgor or the pledgee must notify the account bank of the pledge in order to create the pledge. In practice
it is recommended that the transaction be structured so that no-
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